
FILED
October 24, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

RUTH BI LLI NGSLEY,  e t  a l . , ) C/ A NO.  03A01- 9605- CH- 00178
)

Appe l l a nt s , ) BLOUNT CHANCERY
)

v. ) HON.  CHESTER S.  RAI NWATER,  J R. ,
) CHANCELLOR

ESTATE OF J ULI A ANNE SEEBER, )
e t  a l . , ) AFFI RMED

) AND
Appe l l e e s . ) REMANDED

THOMAS D.  DOSSETT,  TODD & DOSSETT,  Ki ngs por t ,  a nd THOMAS C.
J ESSEE,  J ESSEE & J ESSEE,  J ohns on c i t y ,  f or  Appe l l a nt s ,  Rut h
Bi l l i ngs l y a nd Be t t y Gl a s c oc k.

G.  KEVI N HARDI N,  BUTLER,  VI NES & BABB,  PLLC,  Knoxvi l l e ,  f or
Appe l l a nt s ,  Es t a t e  of  J ul i a  Ann Se e be r  by i t s  Co- Pe r s ona l
Re ps . ,  J ohn A.  Thoma s  a nd Robe r t  M.  J ohns t on.

MARTHA S.  L.  BLACK,  KI ZER & BLACK,  Ma r yvi l l e ,  f or  Appe l l e e s ,
J ul i a  Wa l ke r ,  Ba r ba r a  Gr ubbs ,  Ann De l i s l e ,  Ma r ge  Ha l l ,  Ma r y
Sha ve r ,  El a i ne  Ea r ha r t ,  Tr a vi s  Wa l ke r ,  A.  J .  Wa l ke r ,  Ca r ol
Wa l ke r ,  Ma r y Ma l one ,  J oe  Ros e be r r y,  J a ne t  Pa c e  Hol me s ,  Re ne e
Ke nt ,  Pa c e  Hol me s ,  Tommy Di ggs ,  Rol a nd Ha un,  Lona s  Di s ne y,
Ma r s ha l l  Di s ne y,  Gor don Di s ne y a nd J a me s  Di s ne y.

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  de c l a r a t or y j udgme nt  a c t i on,  t he  Tr i a l  Cour t  

r e voke d t e s t a t r i x’ s  be que s t  t o  he r  di vor c e d hus ba nd a nd

de c l a r e d t ha t  t he  e s t a t e  s houl d be  di s t r i but e d i n  a c c or da nc e

wi t h t he  ot he r  be que s t s .

The  t e s t a t r i x’ s  wi l l  r e a ds  i n pe r t i ne nt  pa r t :   
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1.   I  be que a t h a l l  my pr ope r t y,  whe t he r  r e a l  or
pe r s ona l ,  t o  my hus ba nd,  Lynn Se e be r .  

2 .   I f  my hus ba nd,  Lynn Se e be r ,  i s  not  l i vi ng a t  t he
t i me  of  my de a t h,  or  i f  we  di e  i n  a  c ommon di s a s t e r ,
I  ma ke  t he  f ol l owi ng be que s t s  .  .  .  .

The  t e s t a t r i x  a nd he r  hus ba nd we r e  di vor c e d i n  1993.  

I n  1994,  J ul i a  Se e be r  di e d i n  a n a ut omobi l e  a c c i de nt .   The

f a c t s  i n t hi s  c a s e  we r e  s t i pul a t e d,  but  t he  pa r t i e s  di s a gr e e

ove r  t he  e f f e c t  of  t he  di vor c e  a nd a ppl i c a t i on of  T. C. A.  §  32-

1- 202 t o  he r  wi l l .   

The  Tr i a l  Cour t  de t e r mi ne d t ha t  s umma r y j udgme nt  wa s

a ppr opr i a t e .   He  f ound t ha t  c l a us e  t wo s houl d be  r e a d a s  i f

t he  hus ba nd f a i l e d t o  s ur vi ve  t he  t e s t a t r i x  a nd t ha t  t he

be que s t s  i n  t he  wi l l  we r e  t o  be  f ol l owe d i n  di s pos i ng of  t he

e s t a t e .  

Si nc e  1985,  t he  e f f e c t  of  a  di vor c e  on a n e xi s t i ng

wi l l  ha s  be e n gove r ne d by t he  f ol l owi ng pr ovi s i on:

Re voc at i on by di vor c e  or  annul me nt  -  ( a )  I f  a f t e r
e xe c ut i ng a  wi l l  t he  t e s t a t or  i s  di vor c e d or  hi s
ma r r i a ge  a nnul l e d,  t he  di vor c e  or  a nnul me nt  r e voke s
a ny di s pos i t i on or  a ppoi nt me nt  of  pr ope r t y ma de  by
t he  wi l l  t o  t he  f or me r  s pous e  .  .  .

( b)  Pr ope r t y pr e ve nt e d f r om pa s s i ng t o  a  f or me r
s pous e  be c a us e  of  r e voc a t i on by di vor c e  or  a nnul me nt
pa s s e s  a s  i f  t he  f or me r  s pous e  f a i l e d t o  s ur vi ve  t he
de c e de nt  but  t he  pr ovi s i ons  of  §  32- 3- 105 s ha l l  not
a ppl y.   Ot he r  pr ovi s i ons  c onf e r r i ng s ome  powe r  or
of f i c e  on t he  f or me r  s pous e  a r e  i nt e r pr e t e d a s  i f
t he  s pous e  f a i l e d t o  s ur vi ve  t he  de c e de nt .   

T. C. A.  §  32- 1- 202.

I n  r e  Wal k e r ,  849 S. W. 2d 766 ( Te nn.  1993) ,  t he

Supr e me  Cour t  a ppl i e d T. C. A.  §  32- 1- 202.   I n  t ha t  c a s e ,

Pa r a gr a ph I I  of  t he  wi l l  r e a d:   

I  he r e by gi ve ,  de vi s e ,  a nd be que a t h a l l  of  my
pr ope r t y,  r e a l ,  pe r s ona l  a nd mi xe d t o  t he  Tr us t e e s
a nd Co- Exe c ut or s  he r e i na f t e r  na me d,  a nd t he i r
s uc c e s s or s  a s  t he i r  s ol e  a nd a bs ol ut e  pr ope r t y a nd
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s a i d Co- Exe c ut or s  a nd Tr us t e e s  wi l l  us e  t he  s a i d
pr ope r t y f or  t he  s uppor t  of  my wi f e ,  Ta i s i a  Wa l ke r  .
.  .  .

Pa r a gr a ph I I I  r e a d:

I n t he  e ve nt  t ha t  my wi f e ,  Ta i s i a  Wa l ke r ,  a nd mys e l f
s houl d be  ki l l e d i n  a  c ommon di s a s t e r  or
c a t a s t r ophe ,  or  s houl d my wi f e ,  Ta i s i a  Wa l ke r ,
pr e de c e a s e  me ,  I  he r e by wi l l ,  de vi s e  a nd be que a t h
a l l  of  my pr ope r t y,  r e a l ,  pe r s ona l ,  a nd mi xe d a nd
whe r e s oe ve r  l oc a t e d t o  be  e qua l l y  di vi de d be t we e n
t he  c hi l dr e n of  Ta i s i a  Wa l ke r ,  t ha t  i s ,  t he  t wo
c hi l dr e n,  De nni s  a nd J e a ne t t e .

Ta i s i a  Wa l ke r  a c knowl e dge d t ha t  t he  s t a t ut e  r e voke d

t he  de vi s e  t o  he r  i n  pa r a gr a ph I I .   Howe ve r ,  s he  a r gue d t ha t

t he  pa r a gr a ph I I I  c ont i nge nc y ?s houl d be  wi f e  pr e de c e a s e  me ?

wa s  s a t i s f i e d by t he  s t a t ut e  a nd t he r e f or e  t he  pr ope r t y s houl d

pa s s  t o  he r  c hi l dr e n.

Thi s  c ont e nt i on wa s  ne ve r  s qua r e l y a ddr e s s e d by t he

Supr e me  Cour t  be c a us e  t he  i na r t f ul  dr a f t i ng of  pa r a gr a ph I I

pr e ve nt e d pa r a gr a ph I I I  f r om e ve r  be i ng r e a c he d.   The  Cour t

de t e r mi ne d t ha t  pa r a gr a ph I I  c r e a t e d a  l i f e  e s t a t e  i n  Ta i s i a

Wa l ke r .   Thi s  pr ovi s i on ma de  t he  wi l l  i nc ompl e t e ,  s i nc e  no

di s pos i t i on wa s  ma de  f or  t he  r e ma i nde r  i n t he  l i f e  e s t a t e .  

Wi t hout  t he  a ppl i c a t i on of  T. C. A.  §  32- 1- 202,  upon t he  de a t h

of  t he  t e s t a t or  s ur vi ve d by Ta i s i a ,  De nni s ,  a nd J e a ne t t e ,  t he

s t a t e  of  t he  t i t l e  woul d ha ve  be e n a  l i f e  e s t a t e  i n  Ta i s i a  a nd

r e ve r s i on i n  t he  t e s t a t or ’ s  he i r s .  Appl yi ng § 32- 1- 202,  t he

pr ope r t y pa s s e d ?a s  i f  t he  f or me r  s pous e  f a i l e d t o  s ur vi ve  t he

de c e de nt , ? de f e a t i ng Ta i s i a ’ s  l i f e  e s t a t e  a nd pa s s i ng t he

pr ope r t y t o  t he  hol de r s  of  t he  r e ve r s i on,  i . e . ,  t he  i nt e s t a t e

s uc c e s s or s .   I d .  Wal k e r  a t  769.

The  Cour t ’ s  di c t a  quot i ng t he  s t a t ut e ’ s  l a ngua ge  ?a s

i f  t he  f or me r  s pous e  f a i l e d t o  s ur vi ve  me ? e ndor s e s  t he  us e  of
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Cl e a r l y  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  t h e  l e g a l  f i c t i o n  o f  d e a t h  a p p l y ,

a n d  t o  h o l d  o t h e r wi s e  wo u l d  f r u s t r a t e  t h e  i n t e n t  o f  i n n u me r a b l e

t e s t a t o r s  wh e r e  t h e i r  wi l l  h a s  n o t  b e e n  c h a n g e d  a f t e r  a  d i v o r c e .
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t he  l e ga l  f i c t i on i n t he  s t a t ut e  i n t he  hypot he t i c a l  ve r s i on

of  a  wi l l  pr ovi di ng t ha t  ?upon t he  de a t h of  Ta i s i a ,  t he

pr ope r t y woul d pa s s  t o  De nni s  a nd J e a ne t t e . ?  I n  t ha t  c a s e ,

t he  pr ope r t y woul d pa s s  t o  De nni s  a nd J e a ne t t e  i n  f e e  s i mpl e ,

f ol l owi ng t he  t e r ms  of  t he  hypot he t i c a l  wi l l .   Wal k e r  a t  769.  

Thi s  r e s ul t  r e f l e c t s  a n i nt e r pr e t a t i on t r e a t i ng t he  di vor c e d

s pous e  a s  i f  s he  a c t ua l l y  pr e de c e a s e d  t he  t e s t a t or .   Thi s

i nt e r pr e t a t i on i s  bol s t e r e d by t he  Cour t ’ s  s t a t e me nt  t ha t  t he

pur pos e  of  t he  s t a t ut e  wa s  ?t o  e l i mi na t e  t he  de vi s e  t o a

f or me r  s pous e  a nd pa s s  t he  pr ope r t y t o  t he  ne xt  t a ke r ,  whe t he r

unde r  t he  wi l l  or  by i nt e s t a c y. ?,  ( e mpha s i s  a dde d) .   

Whi l e  t he  Wal k e r  Cour t  doe s  not  di r e c t l y  a ddr e s s  t he

i s s ue  be f or e  us ,  i t  c ont a i ns  no c r i t i c i s m of  t he  us e  of  t he

l e ga l  f i c t i on.   The  a na l ys i s ,  t he r e f or e ,  t u r ns  on de t e r mi ni ng

who t a ke s  whe n t he  f or me r  s pous e  ?f a i l s  t o  s ur vi ve ?.   I n t he

Se e be r  wi l l ,  t he r e  i s  no l i f e  e s t a t e  pr ovi s i on.   Wi t hout  t he

a ppl i c a t i on of  t he  s t a t ut e ,  t he  pr ope r t y woul d ha ve  pa s s e d t o

Lynn Se e be r  i n  f e e  s i mpl e .   Appl yi ng t he  s t a t ut e ,  t he  de vi s e

t o hi m wa s  r e voke d,  a nd f ol l owi ng t he  l a ngua ge  of  t he  s t a t ut e ,

t he  pr ope r t y pa s s e s  ?a s  i f  t he  f or me r  s pous e  f a i l e d t o  s ur vi ve

t he  de c e de nt , ? goi ng t o  t he  ?ne xt  t a ke r [ s ] . ?  The  ne xt  t a ke r s

unde r  t he  t e r ms  of  t he  wi l l  a r e  t he  be ne f i c i a r i e s  of  t he

wi l l ’ s  be que s t s ,  Appe l l e e s  J ul i e  Wa l ke r  a nd ot he r s . 1  

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t ,  r e ma nd

a nd a s s e s s  t he  c os t s  of  a ppe a l  t o  t he  a ppe l l a nt s .
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


